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Indonesia
Rikrik Rizkiyana, Vovo Iswanto and Albert Boy Situmorang

Rizkiyana & Iswanto Antitrust and Corporate Lawyers

Legislation and jurisdiction

1	 What is the relevant legislation and who enforces it?

The legal basis for merger control in Indonesia is Law No. 5 of 1999 
on the Prohibition of Monopolies and Unfair Business Competition 
Practices (the Indonesian Competition Law or the ICL), in particular 
articles 28 and 29. Article 28 of the ICL prohibits mergers, consolida-
tions and acquisitions (hereinafter referred to as mergers) that may 
result in a monopoly or unfair competition practice. Accordingly, the 
criteria for mergers that may violate the ICL shall be set out in a gov-
ernment regulation. Subsequently, article 29 of the ICL provides that 
mergers that result in combined assets, sales or both exceeding certain 
thresholds as set forth under government regulation shall be noti-
fied to the Commission for the Supervision of Business Competition, 
an independent agency established for the enforcement of the ICL 
(the Indonesian Competition Agency or the ICA). Since the enforce-
ment of the ICL in March 2000, the Indonesian government has not 
adopted those two regulations as required by the ICL and therefore 
there are certain issues concerning the enforcement of merger rules 
that are still unclear. 

In spite of the above, the ICA has recently adopted Commis-
sion Regulation No. 1 of 2009 on Pre-Merger, Consolidation and 
Acquisition Notification (the Commission Regulation on Pre-merger 
Notification) along with its related guidelines (the Pre-merger Guide-
lines), which were introduced on 13 May 2009. The former stipulates 
that notwithstanding compulsory post-merger notification, compa-
nies may notify their merger plan to the ICA prior to its completion  
(pre-merger notification), while the latter provides detailed provi-
sions for the procedure and substantive test that would apply in the 
merger review. 

Pending government regulations on merger control, the ICA is the 
sole agency responsible for the enforcement of merger control rules 
in Indonesia. Apart from merger control, the ICA can also enforce 
and supervise the application of the ICL and impose administrative 
sanctions against any violation of the ICL.

2	 What kinds of mergers are caught?

The ICL only stipulates specific transactions that shall be notified to 
and examined by the ICA as part of the application and enforcement 
of merger control, as follows:
•	� merger of two or more previously independent companies; and
•	� acquisition of direct or indirect control over a previously inde-

pendent company through acquisition of shares.

In addition to the above, the Pre-merger Guidelines maintain that 
the ICA has jurisdiction over an acquisition of assets, business unit 
or business division and any acquisition of control that has met the 
conditions as laid down in the relevant regulations. 

3	 Are joint ventures caught?

There is no explicit rule that refers to joint ventures, in article 28 or 
29, or in the Commission Regulation on Pre-merger Notification or 
in the Pre-merger Guidelines. However, if the establishment of a joint 
venture has resulted in a transfer or an acquisition of factual control 
of related firms, then such joint venture may be caught by the merger 
control regulations.

4	 Is there a definition of ‘control’ and are minority and other interests 

less than control caught?

At present, there is no provision that explicitly defines the term ‘con-
trol’ in the ICL or its implementing regulations. There are references, 
however, to what is considered a transfer or acquisition of control.

The Pre-merger Guidelines clarify that a transfer or an acquisi-
tion of control occurs when there is an acquisition of at least 25 per 
cent of the shares with voting rights, or, if it involves an acquisi-
tion of less than 25 per cent of the shares with voting rights, when 
it grants factual or effective control over the acquired firm to the 
acquiring firm. In relation to the acquisition of assets, the Pre-merger 
Guidelines also provide that transfer of control takes place when the 
acquired assets are the main assets or assets required in the operation 
of one of its main business processes or activities that confer factual 
control upon the owner or holder of such assets. In anticipation of 
future progress in business activities, the Pre-merger Guidelines assert 
that a transfer of control by means other than acquisition of shares or 
assets, for example, by an acquisition of rights to control or manage 
a company, may also be caught by merger control regulations and 
therefore shall be notified to the ICA. 

5	 What are the jurisdictional thresholds?

In accordance with the Commission Regulation on Pre-merger Noti-
fication, a merger can and shall be notified to the ICA if it meets the 
following thresholds:
•	� combined national assets of the post-merger firm exceeds 2.5 tril-

lion rupiahs for a non-financial company or exceeds 10 trillion 
rupiahs for a financial company (bank or non-bank);

•	� combined national turnover of the post-merger firm exceeds 5 
trillion rupiahs for a non-financial company or exceeds 15 trillion 
rupiahs for a financial company; or

•	� resulting in the acquisition or control of more than 50 per cent 
shares of the relevant market.

An acquisition can and shall be notified to the ICA if it involves:
•	� acquisition of at least 25 per cent of the shares with voting 

rights; 
•	� acquisition of less than 25 per cent of the shares with voting 

rights which results in a transfer of effective control; or 
•	� acquisition of assets or any other transactions that result in acqui-

sition of an effective control; and
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•	� the acquisition meets one of the thresholds as set out for a merger 
transaction to be notified.

6	 Is the filing mandatory or voluntary? If mandatory, do any exceptions 

exist?

Based on the Commission Regulation on Pre-merger Notification 
and the ICL, the filing of a pre-merger notification is a voluntary 
action, while the filing of a post-merger notification is mandatory. 
Although merging parties have voluntarily filed pre-merger notifica-
tions to the ICA, they still have an obligation to file a post-merger 
notification, which shall be made within 30 days after the completion 
of a merger. However, the ICA has committed, as illustrated in the 
Pre-merger Guidelines, that it will not conduct a similar review nor 
will it change its opinion for the same merger that has been notified 
prior to the completion of the merger, provided that there is no mate-
rial change to the merger plan.

7	 Do foreign-to-foreign mergers have to be notified and is there a local 

effects test?

On the basis of the Pre-merger Guidelines, the ICA emphasises that 
it has jurisdiction over foreign-to-foreign mergers and will apply the 
merger control regulations, as long as the related firm having opera-
tions in Indonesia has met the thresholds and the merger affects the 
Indonesian market, taking into account the effectiveness of such 
enforcement. 

Notification and clearance timetable

8	 What are the deadlines for filing? Are there sanctions for not filing and 

are they applied in practice?

There is no provision concerning the deadline for filing a pre-merger 
notification, and accordingly, no sanction applies. For post-merger 
notification, on the other hand, it has to be filed within 30 working 
days after the completion of merger, as laid down in article 29 of the 
ICL. However, pending the introduction of the government regula-
tion, it is still unclear whether or not there will be a sanction for not 
complying with the deadlines.

9	 Who is responsible for filing and are filing fees required?

In pre-merger notification, all merging parties are responsible for 
the filing. Together, each party to the merger plan may submit a pre-
merger notification to the ICA. The ICA, however, has highlighted 
that each firm shall keep its own confidential information properly 
maintained and shall not unnecessarily disclose to the other party to 
the merger plan. As in other issues concerning post-merger notifica-
tion, it is still unclear who will be responsible for filing in post-merger 
notification. In an acquisition, only the acquiring company is obliged 
to file the notification. 

There is no filing fee for pre-merger notification under the Com-
mission Regulation. As the government of Indonesia has not issued 
any implementing regulation on post-merger notification as required 
by the ICL, it is still unknown whether there would be fees imposed 
on merging parties for the notification.

10	 What are the waiting periods and does implementation of the 

transaction have to be suspended prior to clearance?

There are no provisions on waiting periods or suspension of the con-
summation of the transaction prior to a decision or opinion of the 
ICA.

11	 What are the possible sanctions involved in closing before clearance 

and are they applied in practice?

There is no obligation under the applicable legislation for asking 
for an approval from the ICA as pre-merger notification is only 
for knowing the opinion of the agency regarding the possible anti- 
competitive effects of the merger plan. Because notification prior 
to the closing of a transaction is voluntary, there is no applicable 
sanction.

12	 What solutions might be acceptable to permit closing before clearance 

in a foreign-to-foreign merger?

Not applicable.

13	 Are there any special merger control rules applicable to public 

takeover bids?

It is likely that merger control rules on public takeover bids will 
be governed in the draft government regulation, as it is currently 
being discussed by the ICA together with other government agencies 
including the Capital Market and Financial Institutions Supervisory 
Agency.

14	 What is the level of detail required in the preparation of a filing?

There are two standard forms of notification, namely the merger 
form and acquisition form. The former is used for mergers while 
the latter is used for acquisitions. These forms are used and shall be 
submitted to the ICA to meet administrative requirements. It is not 
clear, at this point, to what extent the ICA will require detailed data 
or information that shall be notified in relation to the transaction. 
However, from the Pre-merger Guidelines, it is clear that the ICA is 
entitled to ask for additional documents as it deems necessary.

The detailed information that needs to be submitted includes:
•	� the identity of the parties, which comprises information on the 

name, address, members of the board of commissioners, mem-
bers of the board of directors, shareholders and their share per-
centages and value of sales and assets for the last three years prior 
to merger;

•	� the identity of the parent company and companies under the 
control of the parent company, which includes information on 
the name and value of sales and assets for the last three years 
prior to merger (this requirement is only for parties under the 
control of a parent company);

•	� a profile of merging parties’ products, comprising information 
on the brand names, product category, market share and product 
description;

•	� profiles of competitors, consumers, and suppliers, comprising 
information on the name, address, brand names, market share 
and product description; and

•	� a brief explanation of the targeted outcome of the merger (maxi-
mum two pages).
 

15	 What is the timetable for clearance and can it be speeded up?

The actual duration of review process will depend on how fast the 
parties complete the requirements described in question 14 and the 
complexity of the transaction. The Commission Regulation on Pre-
merger Notification only prescribes the maximum period for the ICA 
to complete its examination and therefore the process could be done 
faster than the maximum statutory period (see question 16 for the 
time frame).
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16	 What are the typical steps and different phases of the investigation?

Once a notification is filed, the ICA examines the notification form 
and the supporting evidence. If the ICA requires more information or 
additional documents, it will ask the notifying parties to make them 
available for the ICA. 

If all requirements have been fulfilled, the ICA will commence 
an initial review by calculating the concentration resulting from the 
merger. This first phase is for a maximum of 30 working days. When 
HHI, as a result of the merger, is between 1800 and 3000, the ICA 
will undertake a full review of the merger plan lasting a maximum  
of 60 working days. The ICA will not undertake a full review if the 
concentration is below or above the interval threshold.

On the day the ICA issues a Conditional No Objection Letter 
or Objection Letter at the end of the first phase or the second phase, 
the notifying parties can have or request a consultation with the ICA 
within a maximum of 30 working days. At the end of the consulta-
tion phase, the ICA will issue its final opinion on the merger plan. 
Three possible opinions could be issued by the ICA after the consulta-
tion – a No Objection Letter, a Conditional No Objection Letter or 
an Objection Letter. A No Objection Letter means the ICA will not 
oppose the merger, a Conditional No Objection Letter means it will 
oppose the merger unless several conditions as it sets are met by the 
merging parties and an Objection Letter means it will strongly oppose 
the merger and open a formal investigation if the merger continues.

Substantive assessment 

17	 What is the substantive test for clearance?

The ICL prohibits concentrations that would create a monopoly or 
would likely result in conditions that are conducive for unfair busi-
ness practices, and as a result would cause harm to consumers. The 
ICA has no power to grant clearance of a merger, and therefore any 
substantive test it undertakes during a review is used only to prepare 
its opinion on the merger plan. 

18	 Is there a special substantive test for joint ventures?

The applicable regulations do not establish a substantive test specific 
to joint ventures.

19	 What are the ‘theories of harm’ that the authorities will investigate?

In reviewing a horizontal merger plan, the ICA will consider unilat-
eral and coordinated effects potentially resulting from it. In the event 
of a merger involving companies from a different level of production 
(value-added) chain, the ICA will focus on examining the vertical 
foreclosure effects regarding the access to essential inputs or possible 
discrimination in the form of price or terms of trade. 

20	 To what extent are non-competition issues (such as industrial policy or 

public interest issues) relevant in the review process?

According to the Commission Regulation on Pre-merger Notifica-
tion, opinions and decisions of the ICA will primarily be based on a 
competition perspective, except when one of the parties is going to go 
bankrupt or falling within one of exemptions as set out in the ICL.

21	 To what extent does the authority take into account economic 

efficiencies in the review process?

The Commission Regulation on Pre-merger Notification has explicitly 
stated that efficiencies, among other things, resulting from a merger 
will be assessed under a full review. The amount of the expected effi-
ciencies claimed by the merging parties and the possibility that con-
sumers will benefit from it will be carefully evaluated by the ICA. If, 
on the basis of its review, the ICA finds that the efficiencies could also 

be achieved through competition mechanisms or they are less than 
the anti-competitive effects, then it will object to the merger plan.

Remedies and ancillary restraints

22	 What powers do the authorities have to prohibit or otherwise interfere 

with a transaction?

The ICA cannot block a merger. However, it can review and issue 
an opinion on a merger plan. The opinion issued prior to the merger 
is binding to the ICA even in its compulsory post-merger review, so 
long as the plan has not been substantially changed. Therefore, if 
it finds a merger plan is objectionable, it cannot reject or block the 
merger, but it may, after the merger is consummated, open a formal 
investigation as well as impose sanctions, such as annulment of the 
merger, fines or damages. 

23	 Is it possible to remedy competition issues, for example by giving 
divestment undertakings or behavioural remedies?

With respect to remedies, the ICA will take the initiative in the deter-
mination of required remedies to settle its concerns. However, merging 
parties are given an opportunity to propose remedies during the con-
sultation phase. ICA will then issue a Conditional Objection Letter and 
supervise the implementation of the remedy if it accepts the proposal. 
The remedies may be structural or non-structural (conduct remedies). 

24	 What are the basic conditions and timing issues applicable to a 
divestment or other remedy?

Under the applicable regulation, there is no specific provision regard-
ing the basic conditions and timing for a divestment or other rem-
edies. However, taking into account the approaches used by the ICA 
in its recent decisions, we may expect that the ICA will consider and 
impose specific conditions as well as timetable when it finds it neces-
sary, depending on the complexity of the issues under review. 

25	 What is the track record of the authority in requiring remedies in 
foreign-to-foreign mergers?

There is no precedent regarding remedies in foreign-to-foreign 
mergers.

26	 In what circumstances will the clearance decision cover related 
arrangements (ancillary restrictions)?

Not applicable.

Involvement of other parties or authorities

27	 Are customers and competitors involved in the review process and 
what rights do complainants have?

Although there are no statutory rights given to customers nor com-
petitors to get involved during the review process, the ICA is enti-
tled to and will invite customers as well as competitors in its review 
process so as to collect necessary information with regard to market 
analysis and competition impact. They may, however, submit their 
opinion or recommendation on the merger plan during its review. 

28	 What publicity is given to the process and how do you protect 

commercial information, including business secrets, from disclosure?

A notification of a merger plan as well as the ICA’s opinion will 
be made available to the public, at least through the official web-
site of the ICA (www.kppu.go.id). As it is an obligation for the ICA 
to protect commercially confidential information acquired from or 
during its investigation, the ICA will observe this obligation in its 
merger review process, by keeping merging parties’ trade secrets it 
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has acquired during the review properly secured and unavailable to 
the public. 

29	 Do the authorities cooperate with antitrust authorities in other 

jurisdictions? 

To the best of our knowledge, there is no specific agreement regarding 
cooperation to date on enforcement of merger control with competi-
tion agencies in other jurisdictions. 

30	 Are there also rules on foreign investment, special sectors or other 

relevant approvals?

The ICL, including its merger control rules, applies to all business 
activities in Indonesia, except for those specifically exempted in the 
ICL (small businesses and cooperatives). In addition, however, there 
are specific rules in separate regulations applicable to foreign invest-
ment or certain sectors. For example, in the financing or banking 
sector, some mergers must also be notified and subject to approval 
from the Ministry of Finance or the Indonesian Central Bank. 

Judicial review

31	 What are the opportunities for appeal or judicial review?

There is no provision in the Commission Regulation on Pre- 
mergers that explicitly provides that an appeal to the ICL’s opinion 
as a result of a pre-merger review is possible. In relation to the result 
of a post-merger review, it is still unclear whether an appeal can be 
filed. However, if the ICA conducts a formal investigation into a 
merger or issues its decision, then an appeal can be filed with the 
district court against such decision. A formal investigation comprises 
procedures and measures taken by the ICA in accordance with the 
ICL when it finds that there is a possible violation of the ICL, gener-
ally in the form of cartels or abuse of a dominant position. The ICL 
provides two steps that may be taken to challenge the ICA’s decision, 
which are objection (appeal) to the district court and finally to the 
Supreme Court.

32	 What is the usual time frame for appeal or judicial review?

An appeal has to be filed before the district court within 14 calen-
dar days after the parties receive the ICA’s decision. In accordance 

with the time frame set out in the ICL, the district court shall issue 
its ruling within 30 calendar days after the commencement of the 
proceedings. A further appeal can be made to the Supreme Court 
within 14 calendar days after the district court’s ruling is received by 
either of the parties. The time frame for this review is, by law, set at 
a maximum of 30 calendar days.

Enforcement practice and future developments

33	 What is the recent enforcement record of the authorities, particularly 

for foreign-to-foreign mergers?

There is no precedent regarding the enforcement of merger control 
by the ICA specifically in foreign-to-foreign mergers.

34	 What are the current enforcement concerns of the authorities?

The ICA is currently focusing its enforcement on and closely moni-
toring sectors where there is a rigid price or shortage of supply, such 
as in the oil and gas, cooking oil, cement and fertilizer sectors, sec-
tors monopolised by state-owned companies or firms holding market 
shares of more than 50 per cent, poor-quality public services, and 
highly regulated markets. The first enforcement of merger regulation 
was a merger between two big modern retail markets in Indonesia.

35	 Are there current proposals to change the legislation?

There has been a number of recommendations made by related insti-
tutions to amend the ICL, but no deadline has been given.

There is one merger transaction that is being investigated by the 
ICA. This case involves an acquisition of a public retail company. 
The transaction has been closed before being reviewed by the ICA. 
After the closing, the ICA received a complaint from a third party. 
Even though there were no regulations concerning notification 
that had been adopted, the ICA responded to the complaint by 
launching an investigation and the case is now in the proceeding 
before the ICA.

Update and trends

Rikrik Rizkiyana	 rizkiyana@ri-advocates.com 
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quick reference tables

Indonesia
Voluntary or mandatory 
system

Notification trigger/filing 
deadline

Clearance deadlines 
(Stage 1/Stage 2)

Substantive test for 
clearance

Penalties Remarks

Both systems are applied. 
Notification is voluntary 
before the closing of a 
merger and mandatory 
after the completion of the 
merger.

For mergers involving non-
financial companies, when 
the combined national assets 
exceed 2.5 trillion rupiahs or 
combined national sales exceed 
5 trillion rupiahs or combined 
market shares of the relevant 
market exceed 50%. For mergers 
involving financial (bank and 
non-bank) companies, when the 
combined national assets exceed 
10 trillion rupiahs or combined 
national sales exceed 15 trillion 
rupiahs or combined market 
shares of the relevant market 
exceed 50%. For concentration 
which involves acquisition, 
acquisition of at least 25% 
of shares with voting rights, 
acquisition of less than 25% of 
shares with voting rights but 
entails transfer of effective control, 
and other agreements which give 
rise to transfer of effective control, 
for example, agreement which 
involve effective control through 
managerial positions. There are 
no filing deadlines for pre-merger 
notification, while for post-merger 
notification, it must be filed no 
more than 30 working days.

There are no clearance 
deadlines. However, 
if there is a review 
following a premerger 
notification, the process 
will be within a maximum 
of 30 working days for 
initial review (stage 
1) and a subsequent 
maximum 60 working 
days for complete review 
(stage 2).

Factors to be 
considered are (i) level 
of concentration after 
the transaction, (ii) the 
possibility of unilateral, 
coordinated effects, or 
foreclosure effects and 
(iii) efficiencies created 
by the transaction.

There are no penalties 
for not filing before the 
closing of transaction. 
Penalties for not filing 
after closing are still 
unknown as relevant 
regulation has not been 
issued yet.
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